IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RVH TELESERVI CES, | NC., :
Plaintiff, : ClVIL ACTI ON
V. : NO 97-CV-7184

KI PANY PRODUCTI ONS, LTD.,
Def endant .

Kl PANY PRODUCTI ONS, LTD.,
Plaintiff, : ClVIL ACTI ON
V. : NO. 97-CV-7212

RVH TELESERVI CES, | NC.,
Def endant .

Mcd ynn, J. March 12, 1998
MEMORANDUM OF DECI SI ON

I n these consol i dated acti ons, RVH Tel eservices, Inc. (“RVH)
seeks to conpel arbitration of a dispute with Kipany Productions,
Ltd. (“Kipany”) over paynent for services rendered to Kipany (97-
CV-7184).' On the other hand, Kipany seeks to enjoin arbitration
of the dispute (97-CV-7212). 72

At the heart of the matter is a witing which contains an

arbitration clause but which witing has not been signed either of

1

Oiginally filed in the Court of Common Pl eas of
Mont gormery County, Pennsylvania on October 27, 1997 and renoved
to this court on Decenber 5, 1997.

2 Oiginally filed in the United States District Court for
the Southern District of New York on October 14, 1997 and
transferred to this court as of Novenber 13, 1997.



the parties.? Nevert hel ess, RMH contends that the course of
conduct between the parties denonstrates that all the terns of the
witing had been agreed upon by the parties and that the
arbitration clause is valid and enforceable. For its part, Kipany
di sputes this, contending that it specifically infornmed RWVH that
the terns contained in the witing were unacceptable and that it
woul d not sign the putative contract.

Thus, there is this threshold credibility issue which cannot
be deci ded on the present state of the record.

In Par-Knit MIIs, Inc. v. Stockbridge Fabrics Co., Ltd., 636

F.2d 51 (3d CGr. 1980), the Third Circuit determ ned that “before
a party to a lawsuit can be ordered to arbitrate and thus be
deprived of a day in court, there shoul d be an express, unequi vocal
agreenent to that effect.” 1d. at 54. Notably, in Par-Knit, there
had been no prior oral discussions or agreenents regarding
arbitration between the parties. 1d. at 53. Therefore, the court
determ ned that “Par-Knit’s duty to arbitrate, if any, rests upon
a determ nation as to whether or not the docunents in issue were
i ntended by Par-Knit to be contracts.” 1d.

In the present case, there is a genuine dispute whether the
Agreenent constituted a binding contract in |ight of the factual
all egations. “In the event that the nmaking of the arbitration

agreenent is in issue, then ‘the court shall proceed sunmarily to

® The Federal Arbitration Act requires that an agreement to
arbitrate be in witing if it is to be enforceable. 9 U S. C 8§
2. The Act does not mandate that the witing be signed.

2



the trial’ of that issue.” 1d. at 54; 9 U S.C. § 4; Aberle Hosiery

Co. v. Anmerican Arbitration Ass'n, 337 F. Supp. 90, 93 (E D

Pa.)(“If there is no genuine issue as to the naking of the
agreenment, the Court shall order the parties to proceed to
arbitration. However, if the making of the agreenent is in real
di spute, the Court nust order a trial of the issue.”), appea
di sm ssed, 461 F.2d 1005 (3d Cr. 1972).

RVWH s argunment that Kipany’'s objection to arbitration was
untinmely conpletely ignores Kipany' s pleadings in 97-CV-7212 of
whi ch RVH had notice prior to Cctober 28, 1997. In light of the
fact that the two cases have been consolidated and the fact that
RVH has not been prejudiced by Kipany's |late response to RVH s
Motion to Conpel in 97-CV-7184, | conclude that there has been no

wai ver by Kipany of its right to contest arbitration.



